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I 1. This i s  i n  rep ly  t o  your request  fo r  my review of the  app l icab le  a u t h o r i t i e s  
governing the  adminis t ra t ion of the  Corps of Engineers1 Lakeshore Management Program 
promulgated under 36 CFR 327.30. 

2. The general  au thor i ty  governing t h i s  program i s  found i n  Sect ion 4 of the  Flood 
Control Act of 1944, a s  amended (16 U.S.C. 460d), and a s  supplemented by s p e c i f i c  
p ro j ec t  au thor iza t ions ,  the  Federal Water Pro jec t  Recreation Act of 1965 (P.L. 89-72), 
the  Fish and Wi ld l i fe  Coordination Act (P.L. 85-624), the  National Environmental 
Policy Act of  1969 (P.L. 91-190), the  Federal Water Po l lu t ion  Control Act Amendments 
of 1972 (P. L. 92-500), and the  Act of  31 August 1951 (31 U.S.C. 483a). 

3. Sect ion 4 of t he  Flood Control Act of 1944, a s  amended, is a broad grant  of 
7 

general  au tho r i t y  permit t ing "The Chief of Engineers, under t h e  supervis ion of the  
Secre tary  of t h e  Army. .. t o  const ruct ,  maintain and operate  pub l ic  park and 
recreat ionas  f a c i l i t i e s  a t  water  resource development p ro jec t s  under t he  con t ro l  of 
the  Deparbneht of the  Army, t o  permit the  const ruct ion of such f a c i l i t i e s  by l oca l  

1 
1 

i n t e r e s t s  . . . , and t o  permit the  maintenance and operat ion of such f a c i l i t i e s  by local! 
i n t e r e s t s .  I t  This s ec t i on  a l s o  permits the  Chief of Engineers t o  l e a s e  Federal lands I; 
a t  these  p ro j ec t s  t o  loca l  non-Federal sponsors f o r  the  development and adminis t ra t ionl  
of publ ic  park areas .  F ina l ly ,  t h i s  Section contains au thor i ty  f o r  the  Corps of 

2ineers t o  administer  and manage the  p ro j ec t ' s  Lakeshore and Water. a r ea s  i n  the  
~ l i c  i n t e r e s t . .  This g ran t  of au thor i ty  reads a s  follows: 

I tme water  a reas  of a l l  such p ro jec t s  s h a l l  be  open t o  
pub l ic  use  genera l ly  f o r  boating,  swimming, bathing,  
f i sh ing  and other  rec rea t iona l  purposes, and ready 
access t o  *and e x i t  f r m  such a reas  along the  shores 
of such p ro jec t s  s h a l l  be maintained fo r  general  publ ic  
use,  when such use i s  determined by the  Secre tary  of t he  
Army no t  t o  be contrary  t o  t he  publ ic  i n t e r e s t ,  a11 
under such r u l e s  and regula t ions  a s  the  Secre tary  of the  
Army may deem necessary,  including bu t  no t  l imi ted t o  
prohibi t ions  of dumping and unauthorized disposal  i n  any 
manner of re fuse ,  garbage, rubbish,  t r a sh ,  debr i s ,  l i t t e r  
of any kind a t  such water resource development p ro j ec t s ,  
e i t h e r  i n t o  the  waters of such p ro jec t s  o r  onto any land 
f ede ra l l y  owned and administered by the  Chief of Engineers.' '  

4. This p a r t i c u l a r l y  broad grant  of au tho r i t y  was enacted to give. the  Chief cf  
Engineers f u l l  and adequate au thor i ty  t o  regu la te  and administer  i t s  pro jec t s ,  11 

4 
including the  shorelands and open water a r ea s ,  f o r  the  purpose of promoting the f u l l  
r ec rea t iona l  benef i t s  which the  1944 Flood Control Act permitted the  Corps t o  cons ide r1  

li i n  connection wi th  the  development of  i t s  multipie-purpose dam and r e se rvo i r  p ro jec t s . , ,  
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7 1944 r e c r e a t i o n ,  a t  these  Corps' water  resource p r o j e c t  a reas  was only then 
2ing f u l l y  recognized a s  an authorized Federal  p r o j e c t  purpose, and l i t t l e  o r  

Lno l e g i s l a t i v e  h i s  tory  is  a v a i l a b l e  t o  ' i n t e r p r e t  the  i n t e n t  of  Congress, oritside 
of the  language of  the  law i t s e l f .  Nevertheless,  we f i n d  t h a t  i t  was f u l l )  
intended t o  be the  purpose of  t h i s  law t o  make the  rec rea t ion  and conservat  'on 
values  o f  these  p r o j e c t s  f u l l y  a v a i l a b l e  t o  the  pub l ic  both from an admin i s t ra t ive  ' 

and a f i n a n c i a l  view po in t  (See, House Report No. 1309, accompanying H. R. 4485, 
78th Congress, and dated March 29, 1944, a t  page 6 ) .  Sect ion 207 of the  Flood 
Control Act of 1962 (P.L. 87-874) enlarged t h i s  management and development a u t h o r i t y  
t o  p r o j e c t s  o the r  than dams and rese rvo i r s .  This enactment was undertaken i n  f u l l  
recogni t ion  of t h e  a u t h o r i t y  and r e s p o n s i b i l i t y  of the  Corps of  Engi,neers t o  
provide r e c r e a t i o n a l  a reas  and t o  manage a l l  of  i t s  p r o j e c t s  t o  provide f o r  the  
s a f e t y  and convenience of  the  publ ic ,  i n  the  same manner a s  the  Federal  Government 
then provided f o r  publ ic  use a t  r e se rvo i r  p ro jec t s .  (See, Senate Report No. 2258, 
accompanying S3773, 87th Congress, dated October 1, 1962, a t  page 318). F ina l ly ,  
Sect ion 234.of the  Flood Control Act of 1970 amended Sect ion 4 t o  provide f o r  an  
e f f e c t i v e  re fuse  and l i t t e r  removal campaign i n  the  body of those regu la t ions  
authorized t o  be  promulgated f o r  t h e  management and u t i l i z a t i o n  of  t h e  Federal  
lands and waters a t  these  Federal  p ro jec t  a reas .  (See Conference Report No. 91- 
1782, accompanying HR 19877, 91s t  Congress, and dated December 17, 1970, a t  
page 29). 

5.  Throughout t h e  32 years of  t h i s  s t a t u t e ' s  exis tence  no j u d i c i a l  s u i t  has ever 
been en te r t a ined  a t t a c k i n g  t h e  corps ' adminis t ra t ion  of t h i s  a u t h o r i t y .  Accordingly, 
no j u d i c i a l  decis ions  have ever been reached r e s t r i c t i n g  the  c l e a r  mandate given 

the Chief of  Engineers t o  manage and regu la te  the  u s e  of the  Federal  publ ic  
ids and water  a r e a s  i n  the  publ ic  i n t e r e s t .  Accordingly, we b e l i e v e  t h a t  Sect ion 

k of the  1944 Flood Control Act, a s  amended, provides a c l e a r  mandate t o  r e g u l a t e  
t h e  use  o f  the  Federal  p r o j e c t  shorelands and water  a r e a s  i n  t h e  pub l ic  i n t e r e s t .  

6 .  I n  a d d i t i o n  t o  the  .general  au thor i ty  discussed above, speci.f i c  l e g i s l a t i v e  
au thor iza t ions  providing f o r  the  planning, development, management and adminis t ra t ion  
of  the  r e c r e a t i o n  and f i s h  and w i l d l i f e  resources a t  ind iv idua l  water  resources i 

development p r o j e c t s  e x i s t s  and these  provide the  b a s i c  a u t h o r i t y  fo r  the  
admin i s t ra t ion  and management o f  the  lakeshores and open waters  of  the  individual  
p r o j e c t .  

7. Other Federal  l e g i s l a t i o n  a l s o  e x i s t s  t o  r e q u i r e  t h e  Corps of Engineers, and 
o the r  Federal  agencies,  t o  consider the  impact of t h e i r  land management programs on 
the  environmental, f i s h  and w i l d i i f e ,  and r e c r e a t i o n a l  resources of those Federal  
a reas  under t h e i r  con t ro l  and j u r i s d i c t i o n .  Thus,. t h e  Federal  Water P r o j e c t  
Recreation Act of  1965 (Fublic Law 89-72) requ i res  t h a t  " f u l l  considera t ion s h a l l  
be  given t o  t h e  oppor tun i t i e s  . . . f o r  outdoor r e c r e a t i o n  and f o r  f i s h  and w i l d l i f e  
enhancement.. ." a t  those  p r o j e c t s  under the con t ro l  and j u r i s d i c t i o n  of the  
Department of t h e  Army. 

8. Sect ion 2 of the  Fish and Wi ld l i f e  Coordination Act (Public Law 85-624) requires  
t h a t  " w i l d l i f e  conservation s h a l l  r ece ive  equal considera t ion and be  coordinated 
with o ther  f ea tu res  of water-resource development programs through the  e f f e c t u a l  
and harmanious planning, development, maintenance, and coordinat ion of w i l d l i f e  

e rva t ion  and r e h a b i l i t a t i o n , "  a t  a l l  Federal p r o j e c t s  f o r  water resources 
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requ i res  a l l  Federal  agencies "to use  a l l  p r a c t i c a b l e  means and measures, inc luding 
f inanccal  and t echn ica l  a s s i s t a n c e ,  i n  a manner ca lcu la ted  t o  f o s t e r  and promote 
the  genera l  welfare ,  t o  c r e a t e  and maintain condit ions under which man and n a t u r e  
can e x i s t  i n  productive harmony, and f u l f i l l  t h e  s o c i a l ,  economic, and other  
requirements of  p resen t  and f u t u r e  generat ions of Americans. . A l l  programs 
administered by the  Corps of Engineers a r e  required by Sect ion 102 of t h i s  Act 
t o  be administered i n  accordance wi th  t h i s  policy.  

10. Sect ion 4 of t h e  1944 Flood Control Act i n  conjunction with t h e  Act of  
,r August 31, 1951 (31 U.S.C. 483a) au thor izes  the  Corps to  charge fees  i n  conjunction 

wi th  the  adminis t ra t ion  of  t h e  Lakeshore Management Program. These fees  a r e  intended .. 
only t o  cover the  expenses involved i n  adminis ter ing the  program and a r e  permitted 
by t h e s e -  s t a t u t e s .  

11. We be l i eve  t h a t  these  provis ions  of law, which r e q u i r e  t h e  Corps of  Eng.ineers t o  
p r o t e c t  publ ic  use ,  promote r e c r e a t i o n a l  oppor tun i t i e s  and ready pub l ic  access ,  and 
t o  preserve and p r o t e c t  t h e  environmental and f i s h  and w i l d l i f e  resources a t  i t s  
water resources development p r o j e c t s ,  g ran t  s u f f i c i e n t  a u t h o r i t y  t o  t h e  Secre tary  . 
of the  Army, a c t i n g  through t h e  Chief of Engineers, to  promulgate genera l  r u l e s  f o r  
the  management and admin i s t ra t ion  o f  the  p r o j e c t  lands and waters ,  f o r  t h e i r  use  by 
t h e  genera l  publ ic .  

12. Regulating the  exclus ion and l i m i t a t i o n  o f  p r i v a t e  exclus ive  uses of the  pub l ic  
-cline and open water a r e a s  c l e a r l y  f a l l s  wi th in  these  Federal  au thor iza t ions .  

L 
.uission has been granted i n  the  p a s t ,  and t o  a more l imi ted  ex ten t  under the  

p resen t  r egu la t ions ,  f o r  t h e  placement of p r i v a t e  docks, p i e r s ,  and o the r  f l o a t i n g  
r e c r e a t i o n  s t r u c t u r e s  i n  these  pub l ic  a r e a s  by adjacent  land owners. Such 
permission, however, has always been granted on a revocable b a s i s .  The owners of 
those s t r u c t u r e s  permitted t o  be placed on the  pub l ic  land o r  i n  the  pub l ic  waters  
have no vested proper ty  r i g h t  i n  t h e  continued placement of these  s t r u c t u r e s  i n  these  
a r e a s .  Hence, t h e r e  i s  no l e g a l l y  cognizable claim f o r  t h e  a l l eged  diminution of  
property values r e s u l t i n g  from any a c t i o n  by the  Corps of Engineers t o  r e s t r i c t  or 
revoke i t s  permission i n  t h e  pub l ic  i n t e r e s t .  ' 

13. Since the  adjacent  landowners have no property r i g h t  i n  t h e  continued placement 
of  t h e i r  p r i v a t e  f a c i l i t i e s  on t h e  pub l ic  lands and waters ,  they presumably cannot 
a ssess  a value  on t h e i r  permit ted s t r u c t u r e  when they s e l l  t h e i r  property.  Any 
a s s e r t i o n s  made as t o  t h e i r  r i g h t  t o  t h e  continued use  of these  f a c i l i t i e s  i n  the 
publ ic  lands and waters i n  t h e  course o f  s e l l i n g  t h e i r  property may, i n  f a c t ,  leave 
t h e  s e l l e r s  and t h e i r  agents vulnerable  t o  charges of fraud i n  t h e  conduct of 
t h e i r  t r ansac t ions .  

14. I n  conclusion, we b e l i e v e  t h a t  t h e  regula t ions  f o r  Lakeshore Management 
promulgated i n  36 CFR 327.30 c l e a r l y  f a l l  wi th in  t h e  scope of  the  a u t h o r i t i e s  
discussed above. Furthermore, the  r e s t r i c t i o n  o r  revocat ion of t h e  permission t o  
cons t ruc t  and u t i l i z e  p r i v a t e  exclus ive  use f a c i l i t i e s  on the  Federal  publ ic  shorelands 
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and water areas c learly  f a l l  with the broad mandate granted by the Congress 
t o  the Corps of Engineers t o  regulate these and other uses of  the public 
shoreline i n  the public in teres t .  


